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NOTE: THIS COPY IS A TEMPORARY VERSION. THIS
DOCUMENT WILL REMAIN IN THIS VERSION UNTIL

PUBLISHED IN THE ADVANCE SHEETS TO THE ACTS AND
JOINT RESOLUTIONS. WHEN THIS DOCUMENT IS
PUBLISHED IN THE ADVANCE SHEET, THIS NOTE WILL
BE REMOVED.

(R309, S1082)

AN ACT TO AMEND THE CODE OF LAWS OF SOUTH
CAROLINA, 1976, BY ADDING SECTIONS 38-72-65, 38-7%7,
AND 38-72-69 SO AS TO PROVIDE FOR RESCINDING AND
ISSUING LONG TERM CARE INSURANCE POLICIES, AND
TO REQUIRE THE LICENSING AND TRAINING OF A
PRODUCER OF THESE POLICIES; TO AMEND SECTION
38-72-40, RELATING TO DEFINITIONS CONTAINED IN THE
LONG TERM CARE INSURANCE ACT, SO AS TO FURTHER
DEFINE “LONG TERM CARE INSURANCE”, AND TO
DEFINE THE TERM “QUALIFIED LONG TERM CARE
INSURANCE CONTRACT” OR “FEDERALLY
TAX-QUALIFIED LONG TERM CARE INSURANCE
CONTRACT”, TO AMEND SECTION 38-72-60, RELATING TO
THE APPROVAL OF REGULATIONS, TERMS, AND
CONDITIONS APPLICABLE TO A LONG TERM CARE
INSURANCE POLICY AND GROUP POLICY, AND
ADVERTISING RESTRICTIONS, SO AS TO PROVIDE THE
ELEMENTS OF WHAT THESE POLICIES MAY INCLUDE
AND THE CONDITIONS THAT MUST BE MET, AND
ADDITIONAL ITEMS THAT MUST BE FURNISHED TO A
POLICYHOLDER IN A MONTHLY REPORT;, TO AMEND
SECTION 38-72-70, RELATING TO THE ADOPTION OF
REGULATIONS, SO AS TO AUTHORIZE THE DIRECTOR OF
INSURANCE TO ISSUE CERTAIN REGULATIONS TO
PROTECT A POLICYHOLDER IF THERE IS A SUBSTANTIAL
RATE INCREASE AND ESTABLISH MINIMUM STANDARDS
FOR PRODUCER EDUCATION, MARKETING PRACTICES,
PENALTIES, AND REPORTING PRACTICES FOR LONG
TERM CARE; AND TO AMEND SECTION 38-72-80,
RELATING TO THE APPLICATION OF THIS CHAPTER, SO
AS TO PROVIDE A SEVERABILITY PROVISION.

Be it enacted by the General Assembly of the Sth&outh Carolina:



Rescission of a long term care policy, policyholdenust be offered
option, licensure is required

SECTION 1. Chapter 72, Title 38 of the 1976 Codarisended by
adding:

“Section 38-72-65. (A) For a policy or certificatieat has been in
force for less than six months, an insurer mayinglsa long term care
insurance policy or certificate or deny an otheemialid long term care
insurance claim upon a showing of misrepresentdtiahis material to
the acceptance of coverage.

(B) For a policy or certificate that has beenanck for at least six
months but less than two years, an insurer maynesclong term care
insurance policy or certificate or deny an otheewialid long term care
insurance claim upon a showing of misrepresentatiat is both
material to the acceptance for coverage and whmttaims to the
condition for which benefits are sought.

(C) After a policy or certificate has been in ferfor two years, it is
not contestable upon the grounds of misrepresentatone, this policy
or certificate may be contested only upon a showirag the insured
knowingly and intentionally misrepresented relevéatts relating to
the insured’s health.

(D)(1) A long term care insurance policy or cectate may be field
issued if the compensation to the field issueioishased on the number
of policies or certificate issued.

(2) For purposes of this section, ‘field issuetans a policy or
certificate issued by a producer or a third padsnmmistrator pursuant
to the underwriting authority granted to the prastuor third party
administrator by an insurer and using the insuramglerwriting
guidelines.

(E) If an insurer has paid benefits under the ldegn care
insurance policy or certificate, the benefit payisemay not be
recovered by the insurer if the policy or certifeess rescinded.

(F) If the insured dies, this section does notlyapp the remaining
death benefit of a life insurance policy that aecatles benefits for long
term care. In this situation, the remaining ddaghefits under these
policies are as provided by Section 38-63-220(dn all other
situations, this section applies to life insurapoéicies that accelerate
benefits for long term care.

Section 38-72-67. (A) Except as provided in sutisedB), a long
term care insurance policy may not be deliveretssued for delivery
in this State unless the policyholder or certificdtolder has been
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offered the option of purchasing a policy or céstife including a
nonforfeiture benefit. The offer of a nonforfegusenefit may be in the
form of a rider that is attached to the policy. tHe policyholder or
certificate holder declines the nonforfeiture bénehe insurer shall
provide a contingent benefit upon lapse that mestwailable for a
specified period of time following a substantiatiease in premium
rates.

(B) When a group long term care insurance polgyssued, the
offer required in subsection (A) must be made t@ throup
policyholder. However, if the policy is issuedgsup long term care
insurance as defined in Section 39-72-40(5)(d) rottiean to a
continuing care retirement community or other samikentity, the
offering must be made to each proposed certificatder.

(C) The director may promulgate regulations spy#gf the type or
types of nonforfeiture benefits to be offered ad pélong term care
insurance policies and certificates, the standdaisnonforfeiture
benefits, and the rules regarding contingent benefion lapse,
including a determination of the specified periddime during which
a contingent benefit upon lapse will be availabhel éhe substantial
premium rate increase that triggers a contingenefiieupon lapse as
described in subsection (A).

Section 38-72-69. (A)(1) An individual may not Isesolicit, or
negotiate long term care insurance unless the ishadV is licensed as
an insurance producer for accident and healtfeahd has completed
a one-time training course by July 1, 2009, andoomgtraining every
twenty-four months after that time. The trainingigh meet the
requirements provided in subsection (B).

(2) The training requirements of subsection (Blyrbe approved
as continuing education courses under Section 38343

(B)(1) The one-time training required by this ssctmust be no less
than eight hours and the ongoing training requbgdhis section must
be no less than four hours.

(2) The training required under item (1) consadttopics related
to long term care insurance, long term care sesyiard, if applicable,
qualified state long term care insurance partnprgtograms including,
but not limited to:

(a) state and federal regulations and requirésnand the
relationship between qualified state long term cansurance
partnership programs and other public and privateerage of long
term care services including Medicaid;

(b) available long term care services and prengg



(c) changes or improvements in long term camices or
providers;

(d) alternatives to the purchase of private Idegn care
insurance;

(e) the effect of inflation on benefits and ftingportance of
inflation protection; and

() consumer suitability standards and guidedine

(3) The training required by this section doesindude training
that is insurer or company product specific or thatudes any sales or
marketing information, materials, or training, attiean those required
by state or federal law.

(C)(1) An insurer subject to the provisions ofstighapter shall
obtain verification that a producer receives tmagnirequired by
subsection (A)(1) before a producer is permittedsédl, solicit, or
negotiate the insurer's long term care insuranaayorts, maintain
records subject to the state’s record retentiomirements, and make
that verification available to the director upoquest.

(2) An insurer subject to the provisions of tluisapter shall
maintain records with respect to the training sfgartnership policies
that allows the Department of Insurance to prowadsurance to the
state Medicaid agency that producers have receihed training
contained in subsection (B)(2)(a) as required Hyssation (A)(1) and
that producers have demonstrated an understanditige @artnership
policies and their relationship to public and ptév&overage of long
term care, including Medicaid, in this State. Tdescords must be
maintained in accordance with the state’s recamhit®n requirements
and must be made available to the director uponasq

(D) The satisfaction of these training requirerseintany state are
considered to satisfy the training requirementhis State.”

Definition, “long term care insurance”

SECTION 2. Section 38-72-40(1) of the 1976 Codeansended to
read:

“(1)(a) ‘Long term care insurance’ means an insaeapolicy or a
rider advertised, marketed, offered, or designeatéwide coverage for
not less than twelve consecutive months for eagbrea person on an
expense incurred, indemnity, prepaid, or otherddsr one or more
necessary or medically necessary diagnostic, pteegrtherapeutic,
rehabilitative, maintenance, or personal care sesyiprovided in a
setting other than an acute care unit of a hospitdle term includes
group and individual annuities and life insuranoéqpes or riders that
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provide directly or that supplement long term cergurance. It also
includes a policy or rider that provides for paymehbenefits based
upon cognitive impairment or the loss of functiooapacity. The term
also includes qualified long term care contractsong term care
insurance may be issued by insurers, fraternal flhesecieties,
nonprofit health, hospital, and medical servicepooations, prepaid
health plans, health maintenance organizations, aorsimilar
organization to the extent they otherwise are ai#bd to issue life or
health insurance. Long term care insurance dodésinotude an
insurance policy offered primarily to provide basiedicare
supplement coverage, basic hospital expense caerdogsic
medical-surgical expense coverage, hospital comfame indemnity
coverage, major medical expense coverage, disalitbme or related
asset protection coverage, accident only coversuggified disease or
specified accident coverage, or limited benefittieeoverage.

(b) With regard to life insurance, this term does include life
insurance policies that accelerate the death Hespdcifically for one
or more of the qualifying events of terminal illsesnedical conditions
requiring extraordinary medical intervention, ormpanent institutional
confinement, and that provide the option of a lusup payment for
those benefits and where neither the benefits metigibility for the
benefits is conditioned upon the receipt of longmtecare.
Notwithstanding another provision of this chapgeproduct advertised,
marketed, or offered as long term care insuranceulgect to the
provisions of this chapter.”

Definition, “qualified long term care insurance coriract”

SECTION 3. Section 38-72-40 of the 1976 Code is rated by
adding an appropriately numbered item to read:

“(7)(a) ‘Qualified long term care insurance costtaor ‘federally
tax-qualified long term care insurance contractansean individual or
a group insurance contract that meets the requiresmef Section
7702B(b) of the Internal Revenue Code of 1986, aeraled, as
follows:

(i) the only insurance protection provided unitie contract is
coverage of qualified long term care services. oAtact does not fail
to satisfy the requirements of this item by reasbmpayments being
made on a per diem or other periodic basis withegard to the
expenses incurred during the period to which theneats relate;

(i) the contract does not pay or reimburse esps incurred
for services or items to the extent that the experase reimbursable
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under Title XVIII of the Social Security Act, as anded, or would be
so reimbursable but for the application of a deithlestor coinsurance
amount. The requirements of this subsubitem dappty to expenses
that are reimbursable under Title XVIII of the Sacsecurity Act only
as a secondary payor. A contract does not failsatisfy the
requirements of this subsubitem by reason of paysresing made on
a per diem or other periodic basis without regardthte expenses
incurred during the period to which payments relate

(iif) the contract is guaranteed renewable, initthe meaning
of Section 7702B(b)(1)(C) of the Internal Revenusd€ of 1986, as
amended,;

(iv) the contract does not provide for a casheswder value or
other money that can be paid, assigned, pledgedliaseral for a loan,
or borrowed except as provided in subitem (v);

(v) all refunds of premiums, and all policyhaldkvidends or
similar amounts, under the contract are to be ag@s a reduction in
future premiums or to increase future benefitsepkdhat a refund if
death occurs of the insured or a complete surreadeancellation of
the contract cannot exceed the aggregate premiwus ynder the
contract; and

(vi) the contract meets the consumer protectioavisions
provided in Section 7702B(g) of the Internal Reve@ode of 1986, as
amended.

(b) ‘Qualified long term care insurance contraat’ ‘federally
tax-qualified long term care insurance contracgoaineans the portion
of a life insurance contract that provides longrtetare insurance
coverage by rider or as part of the contract arat Hatisfies the
requirements of Section 7702B(b) and (e) of therhl Revenue Code
of 1986, as amended.”

Director to submit regulations
SECTION 4. Section 38-72-60 of the 1976 Code isratad to read:

“Section 38-72-60. (A) The director or his desigrahall submit to
the General Assembly for approval regulations terycaut the
purposes of this chapter. These regulations meyde standards for
full and fair disclosure setting forth the mannsontent, and required
disclosures for the sale of long term care insuggoaicies, terms of
renewal, initial and subsequent conditions of blldy, nonduplication
of coverage provision, coverage of dependents xgtieg conditions,
termination of insurance, continuation or convemsi@robationary
periods, limitations, exceptions, reductions, efhation periods,
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requirements for replacement, recurrent conditiams] definitions of
terms.
(B) Along term care insurance policy may not:

(1) be canceled, nonrenewed, or otherwise text@ihexcept for
nonpayment of the premium;

(2) contain a provision establishing a new waitiperiod if
existing coverage is converted to or replaced mgw or other form
within the same company, except with respect tmarease in benefits
voluntarily selected by the insured individual oogp policyholder; or

(3) provide coverage for skilled nursing careyonl provide
significantly more coverage for skilled care inagifity than coverage
for lower levels of care.

(C) The following applies to preexisting conditson

(1) A long term care insurance policy or certifie, other than a
policy or certificate issued to a group as defined Section
38-72-40(5)(a), may not use a definition of ‘prestixig condition’ that
is more restrictive than the following: ‘Preexmgicondition’ means a
condition for which medical advice or treatment wesommended by
or received from a provider of health care servieéhin six months
preceding the effective date of coverage of anrgtsperson.

(2) A long term care insurance policy or certifie, other than a
policy or certificate issued to a group as defined Section
38-72-40(5)(a), may not exclude coverage for a lmssonfinement
that is the result of a preexisting condition uslé&sss or confinement
begins within six months following the effectivetdaf coverage of an
insured person.

(3) The director or his designee may extendithgdtion periods
provided in items (1) and (2) as to specific ageugr categories in
specific policy forms upon findings that the extensis in the best
interest of the public.

(4) The definition of ‘preexisting condition’ deeot prohibit an
insurer from using an application form designeelioit the complete
health history of an applicant and, on the basithefanswers on that
application, from underwriting in accordance withat insurer’s
established underwriting standards. Unless otlsenprovided in the
policy or certificate, a preexisting condition, aedless of whether it is
disclosed on the application, need not be covergd the waiting
period described in item (2) expires. A long texane insurance policy
or certificate may not exclude or use waivers ders of any kind to
exclude, limit, or reduce coverage or benefitssjpecifically named or
described preexisting diseases or physical comditibeyond the
waiting period in item (2).



(D)(1) A long term care insurance policy may net delivered or
issued for delivery in this State if the policy darons eligibility for
benefits:

(&) on a prior hospitalization requirement;

(b) provided in an institutional care settingtbe receipt of a
higher level of institutional care; or

(c) other than waiver of premium, post-confiname
post-acute care, or recuperative benefits on a praitutionalization
requirement.

(2)(a) A long term care insurance policy contagni
post-confinement, post-acute care, or recuperativefits clearly must
label in a separate paragraph of the policy orifazte entitled
‘Limitations or Conditions on Eligibility for Bends’ limitations or
conditions, including the required number of dalysanfinement.

(b) A long term care insurance policy or rideatt conditions
eligibility of post-confinement, post-acute carer@cuperative benefits
on the prior receipt of institutional care may meiquire a prior
institutional stay of more than thirty days.

(c) A long term care insurance policy or ridbatt provides
benefits only following institutionalization may thaondition these
benefits upon admission to a facility for the sameelated conditions
within a period of less than thirty days after diasge from the
institution.

(E) The director may adopt regulations establighioss ratio
standards for long term care insurance policiesiged that a specific
reference to long term care insurance policiesastained in the
regulation.

(F) The following applies to the right of the pylholder to return
the policy:

(1) Long term care insurance applicants haveritite to return
the policy or certificate within thirty days of itkelivery and to have the
premium refunded if, after examination of the pplar certificate, the
applicant is not satisfied for any reason. Longnteare insurance
policies and certificates must have a notice premily printed on the
first page or attached to it stating in substahes the applicant has the
right to return the policy or certificate withinitty days of its delivery
and to have the premium refunded if, after exanonadf the policy or
certificate, other than a certificate issued punsti@ a policy issued to
a group as defined in Section 38-72-40(5)(a), tpplieant is not
satisfied for any reason.

(2) This subsection applies to denials of appilices and any
refund must be made within thirty days of the netar denial.



(G)(1) An outline of coverage must be deliveredatgrospective
applicant for long term care insurance at the tohaitial solicitation
through means that prominently direct the attentbthe recipient to
the document and its purpose.

(@) The director or his designee shall prescabstandard
format, including style, arrangement, and overalbearance, and the
content of an outline of coverage.

(b) For agent solicitations, an agent shalhaelthe outline of
coverage before the presentation of an applicatr@nrollment form.

(c) For direct response solicitations, the owtliof coverage
must be presented in conjunction with an applicatio enrollment
form.

(d) In the case of a policy issued to a groujned in Section
38-72-40(5)(a), an outline of coverage is not regplito be delivered,
provided that the information described in thissedtion is contained
in other materials relating to enrollment. Upomjuest, these other
materials must be made available to the director.

(2) The outline of coverage must include a:

(a) description of the principal benefits anderage provided
in the policy;

(b) statement of the principal exclusions, reiuns, and
limitations contained in the policy;

(c) statement of the terms under which the paliccertificate,
or both, may be continued in force or discontinuedluding a
reservation in the policy of a right to change tpeemium.
Continuation or conversion provisions of group cage must be
described specifically;

(d) statement that the outline of coverage simmary only,
not a contract of insurance, and that the policgroup master policy
contains governing contractual provisions;

(e) description of the terms under which theigyolor
certificate may be returned and premium refunded;

(f) brief description of the relationship of tosf care and
benefits;

(g) statement that discloses to the policyholaecertificate
holder whether the policy is intended to be a faliiertax-qualified
long term care insurance contract under 7702B(b)}hef Internal
Revenue Code of 1986, as amended.

(H) A certificate issued pursuant to a group |tergn care insurance
policy delivered or issued for delivery in this etanust include a:

(1) description of the principal benefits and @@ge provided in
the policy;



(2) statement of the principal exclusions, repuns, and
limitations contained in the policy; and

(3) statement that the group master policy ddatersngoverning
contractual provisions.

() If an application for a long term care insutancontract or
certificate is approved, the issuer shall delitxer ¢ontract or certificate
of insurance to the applicant no later than thittys after the date of
approval.

(J) At the time of policy delivery, a policy surang must be
delivered for an individual life insurance polidyat provides long term
care benefits within the policy or by rider. Foiredt response
solicitations, the insurer shall deliver the polisymmary upon the
applicant’s request but, regardless of a requiat| make the delivery
no later than at the time of policy delivery. Iddition to complying
with all applicable requirements, the summary atest include:

(1) an explanation of how the long term care bemateracts
with other components of the policy, including detilons from death
benefits;

(2) an illustration of the amount of benefitse thength of
benefits, and the guaranteed lifetime benefitanyf, for each covered
person;

(3) exclusions, reductions, and limitations omdfés of long
term care;

(4) if applicable to the policy type:

(@) a disclosure of the effects of exercisingeotrights under
the policy;

(b) a disclosure of guarantees related to leng tcare costs of
insurance charges; and

(c) current and projected maximum lifetime bésefnd

(5) the provisions of the policy summary listedhis subsection
may be incorporated into a basic illustration reggito be delivered in
accordance with regulation 69-40, Life Insurancdidyalllustration
Regulation or into the life insurance summary whighequired to be
delivered in accordance with regulation 69-30, @wltion of Life
Insurance Regulation.

(K) When a long term care benefit, funded throadife insurance
vehicle by the acceleration of the death benefiinibenefit payment
status, a monthly report must be provided to thécylwolder. The
report must include:

(1) long term care benefits paid out during thenth;

(2) an explanation of changes in the policy, such death
benefits or cash values, due to long term careflieeing paid out;

(3) the amount of long term care benefits exgstnremaining.
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(L) If a claim under a long term care insurancetract is denied,
the issuer, within sixty days of the date of a tentrequest by the
policyholder or certificate holder, or a represém& of the issuer,
shall:

(1) provide a written explanation of the reastmsthe denial;
and
(2) make available all information directly reddtto the denial.

(M) A policy or rider advertised, marketed, orerid as long term
care or nursing home insurance must comply withptioisions of this
chapter.

(N) All insurers issuing long term care insuranmalicies must
offer, at time of application, an optional benefihich provides that
when an insured meets the requirements under fiey ploat care in a
nursing home or community residential care facilfynecessary, the
insured shall have the option of receiving necgssarre in the home or
community, with daily benefits at the same leveltttvould have been
paid for care in a nursing home or community resiidé care facility.
This optional coverage may be provided by riderthe policy or
included as part of the policy.

Notwithstanding the foregoing, insurers issuingigoterm care
insurance policies may offer a home health careefitewhich would
provide benefits when care in the home only is sgag/. This home
health care benefit may provide lesser benefita that provided by
the policy for care in a nursing home or commumégidential care
facility and may be provided either by rider to fhadicy or included as
part of the policy.”

Regulations may be issued
SECTION 5. Section 38-72-70 of the 1976 Code isratad to read:

“Section 38-72-70. (A) The director may issue ozeble
regulations to promote premium adequacy and to eptotthe
policyholder if there is a substantial rate inceeaand to establish
minimum standards for producer education, marketprgctices,
producer compensation, producer testing, penaliesl reporting
practices for long term care.

(B) Regulations adopted pursuant to this chapterstnbe in
accordance with the provisions of Chapter 23, Title

Severability clause

SECTION 6. Section 38-72-80 of the 1976 Code isralad to read:
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“Section 38-72-80. (A) If a provision of this chiap or the
application of it to a person or circumstance isdioy reason held to be
invalid, the remainder of the chapter and the apgilbn of the
provisions to other persons or circumstances isfietted.

(B) The requirements of this chapter apply to @e8 delivered or
issued for delivery in this State on or after ffeetive date.”

Time effective

SECTION 7. This act takes effect upon approvaligy&overnor.
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Ratified the 29 day of May, 2008.

President of the Senate

Speaker of the House of Representatives

Approved the day of 2008.

Governor

e X X
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